N
e

36 2/13/67

Memorandum 67-2L
Subject: Senate BillVNo; 253 (Discovery in Eminent Domain Proceedings)

Attached is a copy of the Annual Report vhich contains the Recommendation
on Discovery in Eminent Domain Proceedings.

Also attached as Exhibit I (pink) is a copy of Senate Bill No. 253
{introduced to effectuate this Recommendation), showing the amendments
adopted by the Commission at the January meeting.

Attached as Exhibit II {yellow) is an alternative draft of an amendment
to Bection 1272,02, The staff presents this for Commission consideration.
e helieve that the alternative draft is a betier way of expressing the
policy decision of the Commission,

Attached as Exhibit IIT (green) is a letter from the office of the
County Counsel of the County of San Diego. This letter contains a suggested
revision of the Comment to Section 1272.04. We have incorporated the
substance of this revisiocn in the Report get out as Exhibit IV,

Attached as Exhibit IV (buff} is a draft of a report for the Senate
Committee on Judiciary on Senate Bill No. 253, This report contains revised
Comments £o two sections,

After approval of the amendments to Senate Bill No. 253 and of the
draft of the Report of the Senate Committee on Judieiary, we will take the
necessary action to have the anendments made and the report adopted.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Yemorandum 67=21 | EXHIBIT I

SHNATE BILL . © No. 258

- Introduced by Bemator Bradley - - -

February 6, 1867

REFERRED TO COMMITTER ON JUDICIARY

rrsri-

An act to add o chapter heading immediately preceding Sec-
" hion 1237 of, and lo add Chapter 2 (commensing with
- Heetion 1272.01) 1o Tidle 7 of Port 3 of, the Code of Civil
- Procedure, velating to eminent? domein. :

The people of the State of California do enact os follows:

Secrion 1. A ehapter heading is added immediately pre-
- eeding Section 1237 of the Code of Civil Procedure, to read:

Caarrer 1. ExaNenT DoxsiN GENERALEY
-Be0. 2. Chapter 2 (commencing with Section 1272.01) is

addéed o Title 7 of Part 3 of the Code of CmﬂProee&ure, to
-ead . . '

W=D BB

: LEGISLATIVE COUNSEL’S DIGES®

- BB 253, as introduced, Bradley {Jud.). Eminent domsin

Adds Ch. beading, and adds Ch. 2 (commencing with See. 1272.01),
Title 7, Pt. 8, C.C.P. '
~+ Specifies procedures for discovery-in eminent domsain proceedings.

“Sets time for which demsands and cross-demands of valuation data
mupst. be made, preseribing the form and contents of suck demands.
‘Allows Jndiejal Council to prescribe, by rule, times for serving and
fling demands in eminent domain proceedings different from those pre-
scribed in the Code of Civil Procedure,

Specifies what infermaiion shall be contained in the statement of

vajuation data, -

- Requites party whe has served and filed a statement of valuation
data to give notice if he plans to call preseribed witnesses not listed
ir his statement of valuation data, or witnesses to testify to data re-
faired to be listed in his statement but which was not. Reqoires that

Aotice be given where information is diseovered which was not listed.

Limits admission to evidencs whick was reguired to be, but which
was not, listed in the valuation statement. A
Vote—Majority; Appropriation—No; State Expense—No.
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Cmm 2. DiscoveRY v EMINENT Domsipr ProcEEDIGE

. 127201 (a) Not later thag 10 days-a&tn-&n-m prior to the date set for
¥ DAT an eminen tha pretrizl conference
_ domain proceeding may serve upon any adverse party and file

a demand te exchange valustion data..

(b) A party on whom s demand is served may, not later
than 10 days after the service of the demand, serve npon any
adverse party and fie a eross-demand to exchnnge valnation
%(11 data relating to the parcel of property deseribed in the de-
12 {¢) The demand or cross-demand shall:

13 (1) Deseribe the parcel of property npon which valuation
14 data is to be exchanged, which deseription may be wmade by
15 reference to the complaint,
18 {2} Inclode a statement in substantially the follomg form :
17 ‘“You ara required to serve and file & statement of valwation
18 data in sompliance with Bections 1272.01 and 1272.02 of the
18 Code of Civil Procedure nof later than 10 days prior to the
20 day set for trial and, subject to Section 1272.06 of the Code
21 of Civil Procedure, your failure to do so will constitute a
22  waiver of the right 'to introduce on direct examination during
23" your case in chief any matter required to be set forth in your
24 statement of valuation data.?’ J—
25 (@) Not Inter than d043ay= pnor'aotile day set lor trial, ]20’
26 each party who served a demand or cross-demand and each
27 pariy upon whom & demand or eross-demand was served shall
28 serve and file & statement of valuation data, A parfy who
29 served a demand or cross-demand ghall serve his statement
30 upom eaeh party on whom he served his demand or eross-de-
81 mand, Bach party on whom a demand or cross-demand was
32 served shall serve his stetement upon the party who served
33 the demand or eross-demand.
34 ~4e) Lho-Judisial -Lonncil-may by suls, presoribe-times Lor
Lroks-demanils -and atixe 2og -

000 =T DL 0O N g

36 wmerving and-Sling statemento-of. valustion-dadas 4hot- ave- dife =
87 dsrepi-from-the-times-specified -in-this 4ection, Hut-sneh-rale -
38 -shall-provide~thet-the trial wwill-be held- within-35-days-Isomm -
22  dho.dexon-whieh the stetenontsoi-valuation-dste-are-oeqnired -
40 ~by-puch-meies 40 -he-nerved--end-ied - Bucl woic may- provide -
41 feredifferent-form-of stetement-thon-thet -specifod -by-paves
42  -pvaph ) -of mabdivision-fer=

43 1272.02. The statement of valuation date shall contain :
44 . (a) The name and business or residence address of each
45 person intended to be called as an expert witness by the party.
46 (h) The name and business or residence address of each
47 person intended to be callad as a witness by the party to-
48 teatify 1o his opinion of the value of the property deseribed
4%  in the demand or cross-demand or es to the amount of the
50 damage or berefit, if any, to the larger parcel from which
51 guch property is taken
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-7 (3) The dat= of the transaction.

51

. which suek property is taken an
;| extent that the opinia ased tHereon ; ;
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et rental value attributable to the land afd existing improve- _
" indicated by such capitalization.

R . §B 958

"fe"}' The nsme and buginess or residence address a_f- each

. person upon whose opinion the opinion referred to in subdivi-

““sion (bj is based in whole or iri substantial part.

_{d} The opirion of each witness listed as reguired ia sub-
Hvigion ' (b) of this section as to the value of the Jproperty
~escribed in the demand or eross-demand and as o the agount

“6f the damage and benefit, if any, % ;%e larger %amel from { separately listing }
e folowing da e
T T T A ey o1 i T7)

¢ vaive, damages, or“benefiﬁs)

(1) The highest and best use of the property. .
{2¥- The applicable zoning and the opinion of the witness
a3 to the probability of any change in such zoning, ™
"(8) A list of the sales, contraets to sell and paurphase, end

leases supporting the opinion.

- {4) The cost of reproduction or replacement pf the existing

improvements on the property less whatever depresiation or
obsolescence the improvements have saffered and the mathod

" of caleulation used to determine depreciation, _
e {(8) The gross inecome from the property, the deduneiions

from gross ineome, the resulting nei inecme, the reasonable

and the estimated gross remtal
incoms and deductions therefrom

§ upon which such '
rental value i

he fate of capitehzal)

on used, 4

" {6) If the property is a portion of a larger parcel, a de-
seription of the larger parcel from which the property is taken.
(e) With respect to each sale, contract, or lease Lsted under

T

ﬁa:ag:aﬁh (8) of subdivision {d):
(1)

e names end business or residence addresses, if

*- =, of the parties to the traosaction. o
{2) 'The Jocation of the property subject to the transaction.

(4) If recorded, the date of recording and the volume and
page where recorded. oo
. (5} The price and other terms and sircumstances of the
trapsaclion. In lien of stating the terms contained in any eon-
tract, lease, or other document, the statement may, if the docu-
ment is available for inspection by the adverse party, state
the place where and the times when it is available for in-
speetion. U

1272.03. (a) A party who has served snd fled s statement
cof valuation data shall diligently give notice to the parties
upon whom the statement was served if, after seyvice of his

~ statement of valuation data, he: , T
" (1)} Determines to call an expert witness not Jisted in his
_ statement of valuation data; : :

5

(Z) Determines to call a witness not listed in his statement :
of valuation data for the purpose of Having such witness ies- -
tily to his opinion of the value of the property described in :
the demand or the amount of the damage or benefit, if any, to
the larger’ parcel from which such properly is taken;

(3) Determines to have a witness called by him testify on
direct examination during his case in chief to any data re-
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. quized to be, listed in the statement of valuation date but

which was not so listed; or ; -
(4)- Discovers atiy data required to be listed in his state-

- ment of ‘valpation data but which was not so listed.

- [b} - The .notice required by subdivigion {2) shall inciude
the information specified in Section 1272.02 and shall be in
writing ;. but such notice is not required to be in writing if it

. 35 given after the coremencement of the trial

1272.04. Exeept as provided in Seetion 1272.05, if a de-
mand to exchange valuation data and one or more statements
o;? valuation data are served and filed pursuant to Section
127201 :

{a} No party required to serve and file a statement of valy-
ation data may call an expert witness to teatify on direct
examination during the case in chief of the party cabling him
unless the name and address of such witness are listed in the
statement of the party who calls the witness, .

(b} No party required to serve and file a statement of valy-
ation deta may eall a witness to testify on direct examination
during the case in chief of the party ealling bim to his opinion
of the value of the property deseribed in the demand or cross-
demand or the amount of the damage or benefit, if any, 10 the
larger pareel from which such property is taken unless the
name and address of such witness are listed in the ststement
of the party who calls the witness.

{e) No witness called by any party regnired to serve and
Ele a statement of valuation data may testify on direct exami-
nation during the case in chief of the party who called him to
any data required to be listed in z statement of valuation data

‘unless such data is listed in the statement of valustion data

of the party who calls the witnéss, except that testimony that
is merely an explanation or elaboration of data go listed is not
inadmissible under this section. '

1272.05. (a) The court may, upen such terms as may be
just, permit a party to call a witness, or permit a witness
called by & party to testify to data on direct examination, dur-
ing the party’s case in chief where sueh witness or data is
required to he, but i not, listed in such party’s statement of
valuation dats if the court finds that sueh party has made a
good faith effort to comply with Sections 1272.01 and 1272.02,
that he has complied with Section 1272.03, and that, by the
date of the serviee of his statement of valuation data, he:

{1} Would not in the ezereise of reasonahle diligence have
determined to eall such witness or discovered or lsted such
data; or

(25"F&i}ed to determine to call such witness or to discover

" or list sach data through mistake, inadvertence, surprise, or

exensable negleet.
(b} In making a determination wnder this section, the court
shall take into account the faet that the opposing party may

‘have relied upon the statement of valuation data and will be
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prejudiced if the witness ir called or the testimony eoncerning
such dats iz given, _

1272.06. The procedure provided in this chapter does not
prevent the use of other diseovery procedures or limit the
matters that are otherwise .discoverable in eminent domain
proceedings. :

1272.07. Nothing in this chapter makes admissible any evi-
deénce that is not otherwise admissible or permits & witness to
base an opinion on any matter that is not a proper basis for
sach an opinjon,
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EXHIBIT II T

Alternative Amendment of Subdivisions (b) and {d)
5f Section 1272.02

1272.02., The statement of valuation data shall contain:

{a) The name end business or residence address of each
person intended to be called as an expert witness by the party,

{b) The neame and business or residence address of each
person intended to be called as a witness by the party to testify

to his opinion as to _any of the following matters:

(1) e#-%he The value of the property described in the
demand or cross-demand. .

{2) er-as-to-the The amount of the demage eor-bemefit , if
any, to the larger parcel from which such property is taken,

(3) The amount of the benefit, if any, to the larger parcel

from which such property is taken,

{¢) The name and business or residence address of each person
upon whose opinion the opinion referred to in sdbdivision {t) 1s
baged in whole or in substantisl part.

{d) The-epinier-of With respect to each witness listed as

required in subdivision {b)l_s?-this-aea%ianmes-te-the-valueﬁefaﬁhe
pr@pspty-éasapibeé-ia—the-dam&né-er-er@as—éem&ﬂé-and-aBAEB-the-ameunt
aﬂ-the-damase--and#baneﬂit;-iﬂ-any,-ts-the-Larges-pareak-fremawhieh

such -property-is-taker a statement as to whether the witnmess hag an

opinion as to each of the matters listed in subdivision (b) and ,

as to each such matter upon which he has an opinion, the following

data to the extent that ihe opinion on_such matter is baged thereon:

[No change in remalnder of «~rtion except for
revision of subdivision ,d@)(5)]
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ROBERT G. BERREY
ASFISTAMT COUNTY COUNSEL

County of San Diego ounE s
' GAVID B. WALKER

DFFICE OF JOSERH KASE, JR.
FREDRIC G, DUNN
COUNTY COUNSEL JAMES E. MILLER
. LAWRENCE KAPILOFF
302 COUNTY ADMINISTRATION CENTER FRANK L. ASARG
BERTRAM MC LEES, 4R, SAN DNEGO, CALIFORNIA 2101 LLOYD M. HARMGN, JR.

COUNTY COUNSEL ROY H. GANN

_Febi«uary 3, 1967

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:
Re: Discovery in Eminent Domain Proceedings

At the January meeting of the Law Revision Commission you
suggested that we submit a proposed revision of the comment to
Section 1272.04, paragraph two, as set forth in the California
Law Revision Annual Report, December 1966, page 28. Accordingly,

it 1s our suggestion that said paragraph be amended to read as
follows: ,

"It should be noted that nothing in Section 1272.04
precludes a party from calling a witness on rebuttal or
having a witness testify concerning valuation data on
rebuttal that is otherwise proper. (San Francisco v.
Tillman EsTate Co. 85 EaI. 65T.F The section
11mits only the calling of a-witness or testimony con-
cerning valuation data on direct examination during
his case in chief, Thusy-a-party-is-free-te-eald
addittonat-witneseEes-or-ta~usa-valuation-data-neb
tigtee~-in~Ris-valuntion-abatement-where-it-1ig-neeap-
BRY¥~56-80-50-in-ovder-to-rabub-the-other-partyls
eontentions~s A party alsc 1s free to bring out ad-
diticnal valuation data on redirect examination where
1t is necessary to meet matters brought out on the
cross-examination of his witness even though such
valuation data was not listed in his statement."

-We believe the addition of the underlined material in the
first sentence and the deletion of the second sentence would
make crystal clear the Commission's intent that a party would
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John H. DeMoully

e February 3, 1367

not be able to "sandbag" by producing valuation witnesses on re-
buttal contrary to the rule of the Tilliman case, supra.

DBW:KIG

Very truly yours.

BERTRAM. McLEES, JR., County Counsel

Sy S oI s
DAVID B. WALKER, Deputy
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Memn 67-21
EXHIBIT IV

DRAFT OF REPORT FOR SENATE COIMITTEE ON JUDICLARY

REPORT OF SERATE COMMITTEE ON JUDICIARY ON SENATE BILL NO, 253
In order to indicate more fully its intent with respect to Senate PBill

No. 253, the Senate Committes on Judiciary makes the following report,
Except for the revised comments set out below, the comments contained

under the various sections of Senate Bill No. 253 as set out in the

Recommendation of the Californis Law Revision Cormission Relating to

Discovery in Eminent Domain Proceedings, contained on pages 19-29

of the Annual Report of the California Law Revision Commission (December

1966) reflect the intent of the Senate Committes on Judiciary in approving
the various provisions of Senate Bill N3, 253.

The following revised comments to various sections of Senate Bill Ko.

253 also reflect the intent of the Senate Committee on Judiciary in approving

Senate Bill No. 253,

Section 1272.01

Comment. Section 1272.01 provides a procedure to facilitate a
simultaneous exchange of valuation data in eminent domain cases. The
procedure is not mandatory; it applies only if it is invoked by a party to
the proceeding. The procsdure does not prevent the use of other discovery

procedures., See Section 1272.005.
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. Comment. The sanction provided by Section 1272.04 is NECeSSAry to
Insure that the parties will muke a good faith exchange of the state-
ments of valuation data. Under exeeptivnal cirenmstances, the eourt
1z atthorized to permit the use of a witness or of valuation data not
ineluded in the statemont. See Section 127205 snd the Comment to
-that seetion, : :

Sectl- 292,08k livits only the calline of a
the renentation of testimon concerning veluation data on direct
examiration, during the case in crief of the narty calling the -
witress or -resenting the testinony, ' —

vwitness, or

_Hieairmaleimipmmmnselet\ N thiv1 2 in Section 1972.04 precludes a party
from ealling a witness on rebuttal or havine 3 witress testify concern-
ing valuation data on rebuttalﬁ'&e*ﬂeﬁ_imrﬁrm-vm}y thevalline-oi g

that is otlerwise
Propers  See San

witnes-or-testony—vonserning yaluotion. data-on-dipect-envamirabion- Francisco v.
during his-easein chiet-Fhrr—apartyis-freetorat-adritionnt -wit- f T 11men Bstate
nesses-or-to—use-vwtustion-dala -aot. listed -he-bisvaluativn. stetement

C - - 1. ;
wh@:a-it—ia—nmm-mdﬁrwmhrﬂﬂ:ﬂ‘pmﬁm- _.2?—29“;,, ?Ugacga (1 gg‘])_,
tentions- A-porty-atio-is-{reatodmineiont additional valuation daia | . Bl 2 /e
on redirect examination where it is necessary to meet matters brought Ho ders the section
out on the cross-examination of his witness even though sueh valuation breciude a party
data was not listed in Iis stadement. : from bringing

The court shonld exercize dilizence to confine a party’s rebuttal case
and his redireet examination of his witnesses to their purpose of meet-
ing matters brought out during the adverse party’s ease or cross-
examination of his withesses. A party shonld not be permitied to defeat
the purpose of this chapter by reserving witnesses and valuation data

. for use in rebuttal where such witnesses shouid have been nsed during
“the ease in chief and such valuation data presented during direet ex-
amination.



